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I.  NEW YORK’S ESCALATING PENSION COSTS 
 
New York State (the “State”) has among the highest pension costs in the nation.  In 2008, the 

State public pension systems paid out more than $20 billion in benefits,1 and taxpayer-funded 

employer contributions to the State pension systems exceeded $10 billion.2  The New York State 

Common Retirement Fund (“Common Retirement Fund”), which holds the assets of only two of 

the State’s public retirement systems, is the second largest retirement system in the nation.3  The 

Common Retirement Fund specifically includes: (1) New York State and Local Employees’ 

Retirement System (ERS), and (2) New York State and Local Police and Fire Retirement System 

(PFRS).4  ERS provides retirement benefits to most public employees in occupations other than 

police officers, firefighters and educators.5  PFRS provides retirement benefits to police officers 

and firefighters employed throughout the State.6  The amount of pension benefits paid to 

members of the Common Retirement Fund has been increasing dramatically, nearly doubling 

                                                 
1 U.S. Census Bureau, 2010. Revenue of State and Local Public Employee Retirement Systems-Fiscal Year 2008 
(listing “Benefits” Expenditures by “State and Local Government” for New York).  The Census Bureau reports 
collective data for the various pension systems in New York, which include the New York State Common 
Retirement Fund, New York City’s pension funds, and the New York State Teachers’ Retirement System. 
2 U.S. Census Bureau, 2010. Revenue of State and Local Public Employee Retirement Systems-Fiscal Year 2008 
(listing “Total Government Contributions” by “State and Local Government” for New York). 
3 New York State and Local Retirement System, Comprehensive Annual Financial Report for Fiscal Year Ending 
March 31, 2009, p. 10.   
4 Three systems serve public employees in the State, with the exception of New York City employees: (1) ERS, (2) 
PFRS, and (3) the New York State Teachers’ Retirement System (TRS).  New York State and Local Retirement 
System, Comprehensive Annual Financial Report, Fiscal Year Ending March 31, 2009, p. 10.  TRS is not included 
in the present analysis.     
5 E.J. McMahon, Diffusing New York’s Public Pension Bomb: A Fair Approach for Workers and Taxpayers, June 7, 
2006, Appendix A.     
6 Id.  
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over the past 10 years, from $3.5 billion to $7.3 billion in 2009.7  Significantly, the Common 

Retirement Fund projects that average employer contributions, a percentage of payroll, will 

increase substantially from 2010 to 2011, from 7.4 percent to 11.9 percent for ERS and from 

15.1 percent to 18.1 percent for PFRS.8 

 
For over three years and through a number of different investigations, the Office of the Attorney 

General of the State of New York (“NYSAG”) has been actively reviewing the operations of 

public pension systems in New York from one end to the other:  from the Office of the State 

Comptroller to employee fraud at the Long Island Rail Road.  One ongoing investigation has 

revealed corruption of the investment process at the Common Retirement Fund by high-ranking 

officials, politically-connected middlemen, and investment managers.  In a separate 

investigation, NYSAG uncovered abuses by independent contractors, including lawyers, 

throughout the State who defrauded the State retirement systems by holding themselves out as 

public employees entitled to pension benefits.  We also investigated abuses of occupational 

disability benefits at the Long Island Rail Road.  

 
Given the current economic climate and rising pension costs, curbing all types of pension abuse 

remains a top priority for this office.  NYSAG recognizes the importance of maintaining a public 

pension system and safeguarding members’ constitutionally-protected rights to their hard-earned 

pensions.  NYSAG is pursuing systemic abuses to safeguard the assets of the Common 

Retirement Fund and protect taxpayers from the growing burden of pension costs.  Public 

                                                 
7 New York State and Local Retirement System, Comprehensive Annual Financial Report for Fiscal Year Ending 
March 31, 2009, p. 21.   
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employers, like private employers, need to be conscious of the long-term costs that compensation 

practices have on pensions.  To conserve taxpayer dollars, public employers should follow best-

practices for salary and overtime increases as an employee approaches retirement.  

 
II.  NYSAG INVESTIGATION INTO PENSION PADDING 

 
In March, 2010, NYSAG commenced an investigation into reported abuses against the State 

retirement system including a recurring practice known as “pension padding” – the manipulation 

of salary and overtime payments near retirement.  This type of manipulation, which inflates the 

ultimate pension benefits paid to a retiree, can exponentially increase the cost to the State and 

taxpayers over the long term.   

 
As an initial step, NYSAG requested payroll information from 64 State and local agencies, 

municipalities, and authorities, which participate in the Common Retirement Fund, to assess the 

prevalence of pension padding.9  These 64 public employers had some of the highest salary, 

pension payments and/or relative pension expenditures in the State. 

 
To date and for purposes of review, NSAG has analyzed data from 50 employers.  These 50 

employers span across the State, covering 23 counties.  Each of the 50 employers submitted 

employee payroll data, resulting in records for a combined total of 3,688 employees who have 

retired.  

                                                                                                                                                             
8 NYS Comptroller, Employer Pension Contributions to Increase in 2011, September 3, 2009, available at 
http://www.osc.state.ny.us/press/releases/sept09/090309.html. 
9 Particularly, NYSAG sought 8 years of data on annual salary and overtime hours earned by employees who retired 
in 2009, as well as additional employer-level data.  If fewer than 10 individuals retired from a particular entity in 
2009, then entities were instructed to submit information for the last 10 individuals who retired prior to and 
including 2009.   
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III.  FINDINGS CONFIRM THAT EMPLOYEES BOOST 

OVERTIME NEAR RETIREMENT 
 
After a preliminary analysis of the data collected to date, evidence emerged which seems to 

indicate that employees are boosting their overtime to inflate their pension benefits.  Specifically, 

NYSAG found two patterns that demonstrated increased accumulation of overtime in many 

employees’ final years of service.  NYSAG identified 28 employers (of the 50 reviewed) whose 

data showed one or both patterns consistent with pension padding by inflating overtime at a time 

when it would likely have an impact on pension calculations.  In fact, 12 of these 28 employers 

evidenced both spiking patterns.   

 
A.  THE PROBLEM IS WIDESPREAD 

 
The identified 28 employers are located throughout New York State and represent a cross section 

of employees of varying titles.  No geographic cluster was identified among these employers.  In 

fact, the 28 employers are located throughout 13 different counties across the State.  Also, the 

employees exhibiting these characteristics include supervisors, such as commissioners and 

directors, and span a diverse array of occupations including, among others:  general mechanic, 

social welfare examiner, toll collector and highway maintenance worker.  Thus, the evidence 

shows that this conduct is apparent among a variety of public positions and geographic locations.      

 
B.  TWO EMERGING PATTERNS OF INCREASING OVERTIME NEAR 
RETIREMENT 

 
In its preliminary analysis, NYSAG focused on examining average annual overtime hours 
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worked by each employee during a period of time immediately preceding his/her retirement 

when overtime income was likely to impact pension payments.  These hours were then compared 

to the average annual overtime hours worked during an earlier period when income from 

overtime would not typically impact pension payouts.10   

 
As mentioned above, NYSAG’s initial findings revealed two patterns of behavior among 

employees whose overtime hours increased toward the end of their careers:     

 
1.  First pattern evident in 14 employers:  employees start working substantial overtime only when 
they near retirement 

Many employees first began to work overtime in their final years.  The first pattern entails 

employees who worked no overtime in the earlier period, but then worked at least 40 hours of 

overtime in total over the years approaching retirement. This pattern is found in 14 of the 50 

public employers analyzed.  In some instances, an employee worked more than 1,000 hours of 

overtime in total over the years approaching retirement despite having worked no overtime at all 

in the earlier period.  Figure 1 provides examples of total overtime hours worked during the final 

years of service through retirement for employees whose records indicate this pattern.  Based on 

this pattern, some employees only started to work overtime when it would likely be included in 

                                                 
10 NYSAG made certain assumptions based on data available at this time, but the investigation and analysis is 
ongoing.  The records submitted by each entity do not indicate which years were considered in calculating 
individual retiree’s pension benefits. For purposes of its preliminary analysis, NYSAG assumed the final 3 years of 
service would be the most relevant period, as it is the most common standard across all agencies.  However, pension 
benefits are determined based on a calculation using an employee’s Final Average Salary, which typically is their 
highest paid consecutive 36 or 12 months, depending on the plan selected by their employer.  Furthermore, when 
comparing data between two periods, NYSAG excluded information from the final calendar year of service for each 
retiree.  The final year was excluded because the information was submitted by employers on an annual, not 
monthly, basis, while employees retire at different points throughout the year.  Thus, it is impossible, based on the 
information provided to date, to determine the exact amount of overtime hours worked over the 36-month period 
immediately preceding the retirement date.  
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calculating their pension benefits.   

Figure 1 

 

 2.  Second Pattern evident in 26 employers:  employees substantially increase their overtime near 
retirement 

The second pattern represents employees who worked some amount of overtime during the 

earlier period, but showed a substantial increase − of at least more than 50 percent − in the 

amount of average annual overtime hours during the period approaching retirement.11 This 

pattern was found in the records of 26 of the 50 public employers − more than half of the public 

                                                 
11 In evaluating this pattern, NYSAG only included employees whose records indicated that the lowest number of 
annual overtime hours worked during the later years is at least 50 percent greater than the highest number of annual 
overtime hours ever worked in the earlier period.  



 

7 

employers included in the preliminary analysis.  In some instances, average annual overtime 

hours in the period approaching retirement increased by more than 10 times the amount in the 

earlier period.  Based on this pattern, some employees substantially increased their overtime 

when it would likely be included in their pension calculation.  

 

Figure 2 demonstrates this pattern by highlighting examples of employees who retired in 2009 

from eight public employers and had evident spikes in their average annual overtime hours upon 

comparison of an earlier period to the period approaching retirement. 

 

Figure 2 
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C.  EMPLOYEES APPROACHING RETIREMENT ARE WORKING MORE 
OVERTIME THAN THEIR COUNTERPARTS 

 
NYSAG further compared employees with spikes in their overtime hours to other employees’ 

overtime hours during the same periods.  Notably, employees who showed a sudden jump in 

overtime hours in their final years generally (i) logged similar or less overtime hours than their 

coworkers during the earlier period (Figure 3a); but (ii) logged more overtime hours than other 

employees12 who worked for the same employer during the later period (Figure 3b).  Thus, while 

spiking employees had been proportionate to their fellow employees in earlier years with respect 

to overtime hour accruals, they accrued significantly more overtime than their fellow employees 

as they neared retirement.    

 
Figures 3a and 3b below compare total average annual overtime hours worked between two 

groups of employees for each of the eight employers in Figure 2.  The two groups are “Spiking 

Group” and “Employer Wide Group.”  The “Spiking Group” consists of employees who have 

retired in 2009 and showed evidence of increased overtime hours worked in the final years. The 

“Employer Wide Group” consists of all employees eligible for overtime.  According to this 

comparison, employees nearing retirement accrued substantially more overtime than their 

counterparts during the same period.   

 
 

 

 

                                                 
12 Only overtime eligible employees are included in the comparison. 
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Figure 3a shows that the total average overtime for the Spiking Group is similar to or lower than 

the Employer Wide Group for the period between 2002 and 2005 when income from overtime 

typically would not affect pension payouts.     

 

Figure 3a 
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Figure 3b shows that the total average overtime for the Spiking Group is always higher than the 

Employer Wide Group for the period between 2007 and 2008 when income from overtime would 

generally affect pension payouts. 

 
Figure 3b 
 

 
 
In sum, according to NYSAG’s preliminary findings, more than half of the 50 employers 

analyzed thus far exhibit at least one of the two patterns identified above that could be indicative 

of pension padding.  At a minimum, NYSAG’s findings confirm that employees approaching 

retirement accrued substantially more overtime during the period which likely would be used to 

calculate their pension benefits.  These findings suggest that employees are inflating their 

pension benefits by boosting their overtime as they near retirement, and may be engaging in 
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pension padding.  They also show that these problematic practices are widespread throughout the 

State among different employers and in a variety of public positions.  As a result of these 

practices, taxpayers pay twice:  first, in the short term, through the increased payroll expenses of 

public employers; and second, over the long term, as the State pays inflated pension payments 

and increases taxpayer-funded employer contributions to the retirement system.  Accordingly, 

public employers need to work proactively to control overtime excesses and other pension 

abuses.     

 
IV.  EMPLOYER PRACTICES CONTRIBUTE 

TO THE PROBLEM 
 
Although a number of factors, including requirements set forth in collective bargaining 

agreements (“CBAs”), may contribute to the problem, public employers need to ensure they are 

doing all they can to protect taxpayer money and control overtime excesses.  Further 

investigation has led to additional observations about public employers’ ability to control 

employees’ accumulation of overtime.13    

 
A.  EMPLOYER PRACTICES THAT MAY ENABLE PENSION INFLATION 

 
Based on its ongoing analysis, NYSAG identified at least two practices that appear to correlate to 

a higher rate of employees exhibiting the spiking patterns.   

 

1.  Seniority-based assignment systems  

First, as expected, assigning overtime based exclusively on a seniority system seems to 

                                                 
13 Predictably, some of the smaller entities which show the spiking patterns, have limited available staff and resources, and 
little flexibility in filling their overtime needs, and have offered explanations for the spiking patterns NYSAG found, i.e., 
attributing the excessive overtime to coverage for a sick employee or a demanding special project.     
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correspond to employees working more overtime hours as they near retirement.  Typically this 

means that overtime shifts must be offered to the most senior employee.  In many cases this type 

of system is granted in a CBA – an agreement between a union and the public employer.  

Consequently, while the CBA is in effect, the employer is legally bound to assign overtime based 

on seniority.  However, not all employers are bound by CBAs and CBAs only apply to union 

members.  Nevertheless, some public employers that are not bound by CBAs still use a seniority-

based assignment system. 

 

2.  Decentralized assignment systems 

Second, for some employers, overtime allocation is decentralized and handled by a number of 

independent departments, districts, and sub-agencies rather than a centralized personnel or 

payroll office pursuant to a uniform policy.  The result is that the different departments 

frequently have inconsistent overtime practices, and no central office that can monitor and 

control overtime excesses, thus allowing for overtime abuses.     

 
B.  EMPLOYER PRACTICES THAT MAY CONTROL OVERTIME SPIKING 

 
NYSAG also has identified a few practices that appear to successfully curb overtime excesses: 
 
1.  Overtime caps 

Some public employers have caps in place to trigger a review of the total amount of overtime an 

employee can work.  These employers have implemented a specific reporting system to analyze 

overtime per employee.  Some of these reports trigger an inquiry into an employee’s overtime 

work practices when his/her overtime earnings exceed a certain threshold, such as if an 

employee’s overtime pay exceeds 10 or 20 percent of their salary.  If an inquiry is triggered, the 
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employer may reevaluate the workload and staffing needs in their department and possibly adopt 

measures to reduce overtime, such as hiring new personnel, using flexible shifts, and reallocating 

seasonal employees.  Accordingly, instituting such caps or triggers to monitor overtime per 

employee, may successfully protect against overtime spiking or hoarding. 

 

2.  Opportunity-based assignment systems 

NYSAG found that some employers used a system under which overtime is allocated first to the 

employees who had the least opportunity to work overtime in the past.  This type of system 

seems to result in a more even distribution of overtime among qualified employees.  Some of 

these employers were able to negotiate CBAs with an opportunity-based assignment system.  

Based on NYSAG’s initial review, it appears that using an opportunity-based system for 

assigning overtime may curb pension padding trends. 

 

3.  Centralized overtime practices 

Some public employers appear to effectively limit overtime excesses through centralized 

controls.  NYSAG found that fiscal oversight of overtime varies significantly among public 

employers.  Some have centralized systems which include specific overtime practices and 

policies.  Some of these employers appear to have successfully reduced overtime, even if they 

had seniority-based assignment systems.  Thus, NYSAG’s initial findings suggest that a 

centralized system is more effective in controlling overtime excesses.   

 
4.  Reduce Overtime 

Excessive use of overtime suggests poor management practices.  Typically, adequate staffing is 

less expensive than inordinate use of overtime.  Public employers should be particularly 
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conscious of their overtime expenditures and should take affirmative steps to reduce their need 

for overtime.  While in some cases overtime is unavoidable, there are ways in which to alleviate 

the need for overtime.  One such example is to adopt flexible schedules, providing more 

coverage over different shifts.  Many public employers periodically monitor the progression of 

overtime spending relative to their annual fiscal budget by using semi-annual reports.  Employers 

should use methods like these to routinely reevaluate their overtime needs, reallocate resources 

accordingly, and consider alternative and creative solutions.    

 

V.  PRELIMINARY CONCLUSION 
 
Based on NYSAG’s preliminary findings, the pension padding investigation will proceed, 

including reviewing data from remaining employers and requesting data from 50 additional 

public employers, to evaluate the extent to which pension padding practices pervade the pension 

system.  In addition, we will continue to review and analyze, among other things, the effect of 

different employers’ overtime practices on employees’ tendency to accrue increased overtime in 

their final years of service.  Through this investigation and analysis, NYSAG hopes to assist 

public employers in identifying patterns that resemble pension padding, and to outline best 

practices for employers to protect against overtime spiking.  Public employers must do their part 

to control pension benefit inflation, which has an exponential impact on taxpayers.  However, 

best practices and internal controls can only go so far to address all forms of artificial pension 

inflation.  Although there have been recent legislative efforts to address some of these issues, 

ultimately further legislative reform must be considered to effectively curb pension padding 

practices.   


